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DETAILED ACTION 
Claim Rejections - 35 USC § 101 

1. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

2. Claims 1 1 and 12 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

Claim 1 1 is rejected as falling under the judicial exception of an abstract idea which lacks 
a useful, concrete, and tangible result. A claimed series of steps or acts that do not result in a 
useful, concrete, and tangible result are not statutory within the meaning of 35 USC 101 . In the 
instant case, the claims recite, "instructing". However, no useful, concrete, and tangible result is 
claimed. Absent such a result, however, the claims are not statutory. 

Claim 12 lacks the necessary physical articles or objects to constitute a machine or a 
manufacture within the meaning of 35 USC 101. They are clearly not a series of steps or acts to 
be a process nor are they a combination of chemical compounds to be a composition of matter. 
As such, they fail to fall within a statutory category. They are, at best, functional descriptive 
material per se. 

Descriptive material can be characterized as either "functional descriptive material" or 
"nonfunctional descriptive material." Both types of "descriptive material" are nonstatutory when 
claimed as descriptive material per se, 33 F.3d at 1360, 31 USPQ2d at 1759. When functional 
descriptive material is recorded on some computer-readable medium, it becomes structurally and 
functionally interrelated to the medium and will be statutory in most cases since use of 
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technology permits the function of the descriptive material to be realized. Compare In re Lowry, 
32 F.3d 1579, 1583-84, 32 USPQ2d 1031, 1035 (Fed. Cir. 1994) 

Merely claiming nonfunctional descriptive material, i.e., abstract ideas, stored on a 
computer-readable medium, in a computer, or on an electromagnetic carrier signal, does not 
make it statutory. See Diehr, 450 U.S. at 185-86, 209 USPQ at 8 (noting that the claims for an 
algorithm in Benson were unpatentable as abstract ideas because "[t]he sole practical application 
of the algorithm was in connection with the programming of a general purpose computer."). 

Claim Rejections - 35 USC § 112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 1-13 are rejected imder 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 1, 6 and 10-13 recite the term "should be" which renders the claim indefinite since 
it is unclear if the limitation following this term is a positive limitation. 

Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
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international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

6. Claims 1- 13 as best understood are rejected under 35 U.S.C. 102(e) as being anticipated 

by U.S. Patent No. 7,107,339 to Wolters. 

As concems claim 1, a control system comprising: a control computer (120; column 3, 
lines 44-52); and a computer (figure 1 ; 106:) monitored by said control computer; wherein said 
control computer includes: an interface (201:) for receiving an operation performance metric 
value (col]umn 5, lines 13-24; colunm 5, line 59-cqluim^^ of each of a plurality of first 

monitored items (column 5, lines 25-35; column 3, lines 20-29) from said monitored computer, 
and a control section (§02^) for, based on said operation performance metric value of said each 
first monitored item, determining a second monitored item (column 5, lines 25-35; column 3, 
lines 20-29) whose data should be obtained and issuing an acquisition instruction instructing 
said monitored computer to obtain an operation performance metric value (column 5, lines 13- 

of said second monitored item, said second monitored item being associated (each are 
associated witto^ thus they ar^ with each other) with said each first 

monitored item; and wherein said monitored computer includes: an interface (inhesrent network 
interface of 10^^ for receiving said acquisition instruction from said control computer, and a 
control section (M5) for, based on said acquisition instruction, obtaining said operation 
performance metric value of said second monitored item and transmitting it to said control 
computer. 

As concems claim 2, the control system as claimed in claim 1, wherein said control 
section of said control computer determines said second monitored item based on an expected 
value (^Fumii 5, line 59 cdiuii^ 6, lihe 13; column 6, line 57; column 6, lines 59-61) calculated 



Application/Control Number: 1 0/7 1 8,708 Page 5 

.Art Unit: 2151 

by use of said operation performance metric value of said each first monitored item, said second 
monitored item being associated with said each first monitored item. 

As concerns claim 3, the control system as claimed in claim 2, wherein said expected 
value is calculated based on said operation performance metric value of said each first 
monitored item by assuming that acquisition of said expected value and that of said operation 
performance metric value of said each first monitored item fall on either a same hour, a same 
day of the week, a same date, or a same month (coliiffi 5,^ lines 46-i57^ column 5, lines 13-24), 
said operation performance metric value of said each first monitored item being previously 

obtained (ip»lllM^ii). 

As concems claim 4, the control system as claimed in claim 1, wherein a plurality of said 
second monitored items (colubi^ 2^-35; column 3, lines 20-29) are employed. 

As concems claim 5, the control system as claimed in claim 4, wherein: priority is given 
to each of said second monitored items (colimii^ and said control section of 

said control computer determines said second monitored item whose data should be obtained 
based on said priority (column 10, lines 29-47). 

As concems claim 6, the control system as claimed in claim 1, wherein said control 
section of said control computer determines a degree of risk (colmmi 10, lines 29-47) of said 
control system based on said operation performance metric value of said each first monitored 
item and determines a second monitored item (colunm 25735; column 3, lines 20-29; 

jcoliinin' 4v4 whose data should be obtained based on said degree of risk, said second 

monitored item being associated with said each first monitored item. 
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As concerns claim 7, the control system as claimed in claim 1, wherein said control 
section of said control computer determines a degree of risk (column lOi, line$ 29-^7) of said 
control system based on said operation performance metric value of said each first monitored 
item, determines a second monitored item (column 5, lines 25-35; column 3, lines 20-29; 
!coiifmn:4, lines 35.-55) whose data should be obtained and an acquisition interval (colut^ 5,- 
lines 13 -24 ;jpoj^^ based on said degree of risk, and issues an acquisition 

instruction instructing said monitored computer to obtain an operation performance metric value 
of said second monitored item at said determined acquisition intervals, said second monitored 
item being associated with said each first monitored item. 

As concerns claim 8, the control system as claimed in claim 1, wherein each monitored 
item includes information indicating the type of a performance characteristic of at least one of 
an application server, a database server, a storage device, and a program (column 3, line? 20- 

As concems claim 9, the control system as claimed in claim 1, wherein said performance 
characteristic includes information indicating at least one of a CPU usage rate, a memory usage 
rate, and a disk usage rate (colmnn!^^^ line? 20:29). 

As concems claim 10, a control computer for monitoring an operational state of a 
system, comprising: an interface (2O10 for receiving an operation performance metric value 
(column 5, lines 13-24; column 5, line 59-column 6, line 13) of each of a plurality of first 
monitored items fi-om a monitored computer; and a control section (i2d2) for, based on said 
operation performance metric value of said each first monitored item, determining a second 
monitored item (cblunm 20';;^29; colura^^ 4, lines 35-55) whose 
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data should be obtained and instructing said monitored computer to obtain an operation 
performance metric value of said second monitored item, said second monitored item being 
associated with said each first monitored item. 

As best understood concerning claim 1 1, a control method for monitoring an operational 
state of a system, comprising the steps of: based on an operation performance metric value 
(column 4, 1^^^^ 13:24;) of each of a plurality of first monitored items 

received from a monitored computer object (column 3, lines 44-52; column Splines 25^34), 
determining a second monitored item (colum^^^ 25-34) whose data 

should be obtained, said second monitored item being associated with said each first monitored 
item (each are associated with the netw ork, thus they are associated with each other; and/or data 
is for the saitie h6tw<b^^ and instructing said monitored computer to obtain an operation 

performance metric value (tolim^ 13-24|) of said second monitored item. 

As best understood concerning claim 12, a control program for monitoring an operational 
state of a system, causing a computer to perform the steps of: based on an operation 
performance metric value (column 5, lines 13-24; column 5, Une 59-cojurnn 6, line 13) of each 
of a plurality of first monitored items received fi-om a monitored computer object, determining a 
second monitored item (column 5, Imes 25-35; column 3, lines 20-29; colunin 4/Une^^^^ 
whose data should be obtained, said second monitored item being associated with said each first 
monitored item (each are associated w;ith the network, thus they are associated with each other); 
and instructing said monitored computer to obtain an operation performance metric value 
(tQlumn 5, lines 13-24; cplunm 4j^^^^^ colunm 6, lines 59-61) of said second monitored 

item. 
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As concerns claim 13, a control system comprising: a control computer (120; column 
Mx}^44^^ and a computer (§M^pJtMM) inonitored by said control computer; wherein said 
monitored computer includes: a control section (il 12) for, based on an operation performance 
metric value (cohmn 5, lin 13"^^^^ of each of a plurality of first monitored items, determining 
a second monitored item (po^uj^ 4^|iMs 35^55) 

whose data should be obtained and obtaining an operation performance metric value (column 5, 
lines 13-24) of said second monitored item, said second monitored item being associated with 
said each first monitored item, and an interface (Mi^^^ for 
transmitting said obtained operation performance metric value; and wherein said control 
computer includes: an interface (2Q1) for receiving said operation performance metric value 
from said monitored computer, and a control section (20i) for monitoring an operational state 
of a system based on said operation performance metric value. 

Conclusion 

7. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. See PTO-892. 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John B. Walsh whose telephone number is 571-272-7063. The 
exeiminer can normally be reached on Monday-Thursday from 7:00-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John FoUansbee can be reached on 571-272-3964. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Primary Examiner 
Art Unit 2151 



